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Patent Quality and Public Policy: 
Implications for Innovative Firms 
in Domestic Markets 



Summary 

The administration of United States Patent and Trademark Office (“USPTO”) 
concerns issues of resource availability and management, as well as need to identify 
and prioritize the goals of federal patent examination procedures. This report focuses 
upon this latter issue. There are currently at least three competing views concerning 
USPTO priorities. 

One position is that the USPTO should aim to achieve a high level of patent 
quality. Government, industry, academia and the patent bar alike have traditionally 
agreed that the USPTO approve only those patent applications that fully describe and 
clearly claim an inventive advance. High quality patents fully disclose and distinctly 
claim a new, useful and unobvious invention, thereby meeting each of the statutory 
requirements under the Patent Act. 

Some commentators have challenged the notion that high patent quality should 
be a priority goal. They believe that interested private parties are often able to assess 
the robustness and value of individual patents more easily than the USPTO, making 
a USPTO “hard look” during its examination procedures economically inefficient. 
Moreover, because relatively few patents are ultimately licensed or the subject of 
litigation, other observers have argued that it may be inefficient to conduct rigorous 
examination proceedings for all patents . These varying perspectives hold implications 
for the administration of the patent system. 

Each of three views possesses its merits and shortcomings. Uniformly high 
levels of patent quality may be difficult for the USPTO to maintain in light of budget 
constraints and increasing workloads. However, improvidently granted patents may 
lead to certain social costs. Stringent patent grant proceedings could potentially limit 
some of these costs. 

Legislation introduced before the 107 th Congress bears upon the patent quality 
issue. In the event that Congress further considers this issue, USPTO administrative 
practices may be reviewed with an eye towards their capability for maintaining high 
levels of patent quality within current resource constraints. Congress may wish to 
consider whether patent examiners have appropriate resources and training that will 
allow them to conduct a rigorous review of patent applications. The responsibilities 
of patent applicants to contribute to quality patent examination may also be weighed. 
Finally, Congress might choose to assess the contributions members of the general 
public might make within an optimal patent examination regime, for example, by 
encouraging interested third parties to comment upon pending patent applications. 
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Patent Quality and Public Policy: 

Issues for Innovative Firms 
in Domestic Markets 

Patent rights do not arise automatically. Inventors who seek patent protection 
must first prepare applications that fully disclose and clearly claim their inventions. 1 
Officials at the United States Patent and Trademark Office (“USPTO”) then decide 
whether or not to allow the application to issue as a granted patent. 2 

Discussion of whether patent acquisition proceedings are being conducted in a 
rigorous fashion, usually confined to the community of patent professionals, have 
recently entered the popular press. 3 Several accounts suggest that the USPTO has 
become more lenient, allowing an increasing number of patents to issue that lay claim 
to knowledge that has previously entered the public domain. 4 This impression 
recently received a quantitative boost from Cecil D. Quillen, Jr. and Ogden H. 
Webster, whose data analysis concluded that the USPTO may approve as many as 
97% of the applications placed before it. 5 Some commentators agree that the 
USPTO ’s growing workload and increasing budgetary pressures are at the root of 
perceived patent quality concerns. 6 

Sound USPTO administration concerns issues of resource availability and 
management, as well as the identification of the most appropriate purposes of patent 
examination procedures. This report will concentrate upon this latter, normative 
issue. A review of discussions within the policy community reveals that three 
competing views of the most appropriate goals of the USPTO have emerged. 

The traditional view has been that high patent quality should be a significant goal 
of the United States Patent and Trademark Office (“USPTO”). Government, 
industry, academia and the patent bar alike have long insisted that the USPTO 
approve only those patent applications that fully describe and clearly claim an 



‘35 U.S.C. § 112. 

2 35 U.S.C. § 131. 

3 Simson Garfinkel, “Patently Absurd,” Wired (July 1994), 104; James Gleick, “Patently 
Absurd,” N. Y. Times Magazine (12 Mar. 2000), 44; Robert M. Hunt, “You can patent that?,” 
Business Review (1 Jan. 2001), 515; “Patently absurd?: Intellectual property,” The Economist 
(23 June 2001). 

4 See John R. Thomas, “Collusion and Collective Action in the Patent System: A Proposal for 
Patent Bounties,” University of Illinois Law Review (2001), 305. 

5 Cecil D. Quillen, Jr. & Ogden H. Webster, “Continuing Patent Applications and Performance 
of the U.S. Patent and Trademark Office,” 1 1 Federal Circuit Bar Journal (2001), 1 . 

6 See Thomas, supra note 4. 




